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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NO. 47584-2019

)

V.

)

Ada County Case No.

)

CR01-19-10126

)

LORITTA KATHLEEN ADE,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

IS SUE

Has Ade

failed t0 establish that the district court

abused

its

discretion

by imposing

concurrent uniﬁed sentences of ﬁve years, With one and one-half years ﬁxed, upon the jury’s
verdict

ﬁnding her guilty 0f possession of cocaine and possession of heroin?

ARGUMENT
Ade Has
A.

Failed

To

Establish That

The

District Court

Abused

Its

Sentencing Discretion

Introduction

On March

12,

2019, ofﬁcers executed a search warrant

at

Ade’s residence “due

to

suspected drug activity.”

(PSI, p. 205.1)

NIK tested presumptive positive

containing a black substance Which

With a White residue Which
bottle containing

NIK

Alprazolam

In Ade’s bedroom, ofﬁcers found a “small baggie

tested presumptive positive for

pills” for

which she did not have a

for heroin,” a “small baggie

methamphetamine,” a

“[p]i11

prescription, three “[t]in foils”

With cocaine residue, a “broken glass smoking device with dark burnt residue,” a “cut straw
(snort tube),”

and a

(PSI, pp. 24, 28,

digital scale.

132,

139, 205 (parenthetical notation

0riginal).)

The

state

charged

Ade with

possession 0f cocaine, possession 0f heroin, possession 0f

Alprazolam, and possession 0f drug paraphernalia.

and a jury found Ade guilty of

all

charges.

(R., pp. 58-59.)

(R., pp.

53-54.)

The case proceeded
The

district court

t0 trial

imposed

concurrent sentences 0f 30 days in the county jail for possession of Alprazolam and possession

of drug paraphernalia.
district court

(R., pp. 70-80.)

For possession of cocaine and possession 0f heroin, the

imposed concurrent uniﬁed sentences of ﬁve

ﬁxed, suspended the sentences, and placed

Ade 0n

years, with

supervised probation for ﬁve years.

Ade ﬁled a notice of appeal timely from the judgment 0f conviction.
Ade

asserts her underlying

one and one-half years
(Id.)

(R., pp. 81-83.)

uniﬁed sentences 0f ﬁve years with one and one-half years

ﬁxed, for possession of cocaine and possession 0f heroin, are excessive in light of her family
support, employment,

acknowledgement

that she

ﬁrst-time felon. (Appellant’s brief, pp. 3-4.)

1

“had a history of drug use,” and

The record supports

status as a

the sentences imposed.

PSI page numbers correspond With the page numbers of the electronic ﬁle “Conf.Docs.-

Ade.pdf.”

Standard

B.

Of Review

Appellate review 0f a sentence

Dobbs, 166 Idaho 202,
not

discretion.”

omitted).

_, 457 P.3d 854, 855 (2020) (citation omitted).

appellant has the burden to

illegal, the

sentence

show

ﬁxed Within

it

trial

by

Li

court.”

the primary objective 0f protecting society and t0 achieve

“A

sentence of conﬁnement

is

any 0r

necessary

all

deterrence, rehabilitation, 0r retribution applicable to the given case.”

650 P.2d 707, 710

discretion t0

weigh those objectives and

166 Idaho

_, 457 P.3d

its

at

at

is

the statute will ordinarily not be

appears at the time 0f sentencing that conﬁnement

Toohill, 103 Idaho 565, 568,

a sentence

unreasonable and, thus, a clear abuse of

it is

the limits prescribed

considered an abuse of discretion by the
reasonable if

that

“Where

State V.

165 Idaho 447, 454, 447 P.3d 895, 902 (2019) (citation

State V. Schiermeier,

“A

based 0n an abuse of discretion standard.

is

t0 give

(Ct.

them

App. 1982)).
the weight

856. “In deference to the

trial

‘to

is

accomplish

0f the related goals of
9

The

deemed

Li. (quoting State V.

district court

has the

appropriate.

Dobbs,

judge, this Court Will not substitute

View 0f a reasonable sentence Where reasonable minds might

differ.”

State V.

Bodenbach,

165 Idaho 577, 591, 448 P.3d 1005, 1019 (2019) (citation omitted).

C.

Ade Has Shown N0 Abuse Of The

District Court’s Discretion

Application of these legal standards t0 the facts 0f this case shows no abuse of discretion.
First, the district

concluded

Ade

court applied the correct legal standards.

“either relapsed

0f drug use where [she was]
(T12, p.

320, Ls. 7-11.)

testing” While

the refusal t0 provide.”

—

p.

320, L. 2.)

and were using 0r certainly were lending a blind eye

living, including in [her]

The court

Ade was on

(TL, p. 319, L. 20

also noted that there

pretrial release that

(Tr., p.

bedroom where

[she]

had

to the fact

responsibility.”

were “a couple of events on the drug

were “concerning,” and “the most concerning

320, Ls. 13-15.)

It

“The only way the Court can ensure

is

itself

you’re sober

is

by

testing.

you don’t comply with the

If

presumption you’re not sober.”

(Tr., p.

appropriate” in this case “given this

320, Ls. 22-25.)

testing, the

The

Court has t0 make the

court found that “probation

[Ade’s] ﬁrst felony”; accordingly,

is

it

is

imposed concurrent

uniﬁed sentences 0f ﬁve years, with one and one-half years ﬁxed, suspended the sentences, and
placed

Ade 0n
The

supervised probation.

district court’s

decision

(Tr., p.

is

321, Ls. 1-10.)

supported by the record.

Although the instant offense

is

Ade’s ﬁrst felony conviction, she has a long history of illegal drug use and disregard for the law.

Her criminal record dates back
and

infractions.

t0 at least

1994 and includes numerous misdemeanor convictions

(PSI, pp. 106-13, 117-18, 206-10, 585-87.)

She has previously violated her

probation and she has repeatedly been sanctioned for failure to appear, contempt of court, and
failing to ﬁllﬁll other legal obligations.

illegal

(Id.)

Additionally,

Ade

reported that she began using

drugs approximately 34 years ago, that she “has a history 0f IV drug use,” and that she has

used methamphetamine, cocaine, marijuana, and “Acid/LSD.”

(PSI, pp. 203, 218, 224, 227.)

While she reported “n0 history 0f substance abuse treatment,” Ade was required
alcohol education classes and/or substance abuse treatment following each 0f her

in 2000, 2014,

Ade
in this case.

t0

DUI

complete
offenses,

and 2017. (PSI, pp. 208-09, 227, 587.)

refused t0 accept responsibility accountability for engaging in any criminal behavior

She “denied the drugs found

hers” and also “denied knowing there

in her

room

at the

time of the instant offense were

was any use 0f illicit substances within

the

home and

said

she never smelled marijuana.” (PSI, p. 206.) Ade’s denials lack credibility, as ofﬁcers reported
there

was a

residence

“clear and distinct odor of marijuana” in the residence, and a Visitor

when

in the residence

the search warrant

When

was executed admitted she “could smell

she arrived” and she

was “aware

that drugs

Who was

in the

the odor 0f marijuana

were used

in the house,”

even

though she had only Visited the residence a few times. (PSI, pp. 24, 26-28.) Given that
lived in the residence for eight

drug use,

it is

Ade

home.

months

(PSI, p. 212),

and

that she has

an extensive history of

highly improbable that she was unaware that any drug use was occurring in her

also

minimized her crimes

in this case

and attempted

deﬂect the blame by

t0

claiming that she “was arrested because there were traces of heroin, cocaine, and

there,” and there were “‘all kinds of girls’” in the residence “at
that she “has never tried

that she has previously taken

was

Xanax and

that she has also

is

card.

Ade’s bedroom, and the

(PSI, p. 132.) Despite this,

Ls. 5-6),

“[p]i11 bottle

digital scale

Ade

was

hours.”’ (PSI, pp. 206, 224.)

was found

feel the

report that she

(PSI, p. 206.)

Furthermore,

bedroom were not located

solely in

containing Alprazolam pills” “on [the] coffee
in

insisted that she “has

and she stated that she “does not

by her

controverted

separate from the rest of the house.”

her garbage can; ofﬁcers found the

it

used cocaine. (PSI, pp. 206, 216, 227.)

the illegal items that ofﬁcers found While searching Ade’s

table” in

all

know

in her

any of those drugs” directly contradicts her own reports

Likewise, her attempt t0 suggest that Visitors are to blame
“lived in a 10ft area that

Xanax

she has never tried any 0f those drugs,” she “‘did not

bedroom garbage can but

Ade’s claim

Ade had

Ade’s purse, With her identiﬁcation

been clean since 2014” (TL,

p.

316,

need for any substance abuse treatment” (PSI,

p. 218).

While

this case

Pretrial Services

program and ordered

two months

583.)

In the

tests;

of those

(PSI, p. 583.)

was pending,

tests,

she

that

in

September 2019, the

that she submit to

Ade was 0n

was a “n0 show”

She was also “inconsistent”

district court

random

UA testing.

pretrial release in this case, she

for one, one

was a

in maintaining

placed

“refusal,”

Ade

in the

(R., p. 57; PSI, p.

had 13 random

and two were

communication with

UA

“dilute.”

Pretrial Services,

With two “missed weekly call-ins” and only “one attended bi-Weekly meeting.”

(PSI, p. 585.)

The substance abuse evaluator advised
concluded that

Ade “does

that

Ade may be

“[u]nder—reporting” her drug use, and

not recognize that she has a substance related problem and

is

more

invested in avoiding negative consequences than in recovery efforts.” (PSI, pp. 226-27, 233-34.)

The presentence

investigator determined that

Ade

presents a moderate risk to reoffend and that

she “appears to be a guarded candidate for an order 0f probation.” (PSI, pp. 221, 585.)

The

district court

did not abuse

its

discretion

When

it

determined that concurrent uniﬁed

sentences 0f ﬁve years, with one and one-half years ﬁxed, were necessary to satisfy the goals of

sentencing in this case. Ade’s underlying sentences are appropriate in light 0f her long history of

substance abuse and disregard for the law, her failure to accept responsibility for her criminal
behavior, and the risk she presents to the community.

On
offense

is

appeal,

Ade

argues that her underlying sentences are excessive because the instant

her ﬁrst felony conviction, she acknowledged that she had “a history” of drug use, she

has family support, and she was employed.

(Appellant’s brief, pp. 3-4.)

However, the

district

court considered Ade’s status as a ﬁrst—time felon as a mitigating factor, as evinced
statement, at sentencing, that “probation

felony.”

(TL, p. 321, Ls. 1-6.)

That

is

appropriate” in this case “given this

Ade acknowledged

all

is

not

any responsibility for her criminal

behavior and she claims that she has not used drugs since 2014.

is

its

[Ade’s] ﬁrst

she has “a history” of drug use

particularly mitigating given that she refused t0 accept

family

is

by

supportive, the presentence investigator noted that “[i]t

While Ade reported
is

that her

somewhat concerning”

that

of the individuals in Ade’s reported support system “have prior drug-related criminal history”

or are currently on felony probation for a drug-related offense.

abuse evaluator likewise concluded that

due

t0 substance use

and

Ade “does

illegal activities

by her

(PSI, p. 222.)

The substance

not have an adequate social support system

friends.”

(PSI, p. 234.)

Finally, although

Ade

was employed, her recent employment
The presentence

steady employment.

offense, [Ade] reported she

However, by the time

to her ‘trouble

employment

at Shari’s

investigator noted that, “[a]t the time of the instant

was employed

at the

that the presentence report

Restaurant reported that

ﬁred due

history indicates that she has difﬁculty maintaining

Ade only worked

House Restaurant.”

Trolley

was prepared

(PSI, p. 214.)

in this case, the Trolley

House

999
there “for ‘about 4 0r 5 months,
and that she

With the police.’”

Ade

(Id.)

Restaurant on October

1,

2019;

“was

reported that she subsequently obtained

yet,

within less than one month, she had

again changed employment, as she later reported she was “currently employed ﬁlll-time at

Outback Steakhouse since October 29, 2019.”

Ade’s

(PSI, p. 583; TL, p. 316, Ls. 23-24.)

arguments d0 not show that her underlying uniﬁed sentences of ﬁve years, with one and one-half
years ﬁxed, were excessive.

Ade’s underlying sentences are reasonable

in light

of her ongoing criminal offending, her

refusal to accept responsibility for her criminal conduct,

community. Ade has

failed t0 establish

and the risk she presents

to the

an abuse of sentencing discretion.

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm Ade’s convictions and sentences.

DATED this 25th day 0f June, 2020.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTEICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
File and Serve:

that

I

have

this

25th day 0f June, 2020, served a true and correct
t0 the attorney listed below by means of iCourt

RESPONDENT’S BRIEF

JUSTIN M. CURTIS

DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

